Executive Summary:
Challenging the Culture of Secrecy
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The Need for this Report

The World Bank is the largest and oldest of the MDBs. Over the last three years, the Bank’s annual new lending commitments have
averaged approximately $18 billion per year.! The influence of the Bank’s financial resources is magnified by the policy advice that
often accompanies Bank lending.

The Bank is an extremely powerful institution with the ability to influence millions of people’s lives in the developing world. For
much of its history, the Bank has interpreted its mandate as the promotion of economic growth measured as physical increases in
production and consumption. Initially, the Bank’s principal mode of operation was lending to national governments, with minimal
direct engagement with civil society or the private sector. However, the Bank now has corporate lending and guarantee branches.

It is unsurprising that a closed and insular culture has evolved within an institution having such power. It is also no surprise that
the secrecy bias that exists within the Bank’s culture has hurt its mission and standing in the international community. One result
of this so-called “culture of secrecy” has been the misappropriation of funds.

The U.S. Senate Foreign Relations Committee held a hearing on May 13, 2004 to spotlight fraud and corruption within the
World Bank. Senator Richard Lugar (R-IN) cited experts who estimate that between $26-$130 billion in loan money has been
misappropriated since 1946. Most of the misappropriation has occurred in the implementation of the projects according to experts
who have studied the issue.? The Bank disputes the amount but most observers agree that a significant level of misappropriation of
funds has occurred.

Corruption has become a global issue as developing countries, watchdog groups and some economists complain that poor nations
are being robbed of valuable resources as a result of misuse of World Bank funds. The Bank has an obligation to ferret out
corruption and to ensure that all its funds are appropriately managed.

One of the key ways to reduce internal corruption and fraud is through a strong set of whistleblower protection policies. The
Bank knows that more must be done to protect whistleblowers and to halt corruption.’ Investigative reporting into whistleblowing
disclosures of alleged corruption at the Inter-American Development Bank by The Washington Times’ Insight magazine during late
2002 and early 2003 provided additional momentum for congressional reforms for all the MDBs. The GAO also found the World
Bank had serious deficiencies in grievance procedures, corruption controls and audits.* The outcome of these critiques was a mandate
for MDB whistleblower protection, independent audits and other transparency breakthroughs.

The GAO reports, the /nsight magazine stories and the recent Congressional hearings have spotlighted fraud and corruption issues
at the MDBs. This report examines whether the World Bank has instituted a whistleblower program that is sufficient to reveal

evidence of violations of law, gross waste, gross mismanagement, abuse of authority or serious risks to public health and safety in
the use of Bank resources and to correct those problems.

Moving Toward Greater Transparency:
Congressional Mandate

Last year GAP and its allies educated Congress about
the need for policies at the MDBs that protect the free
speech rights of employees and improve accountability.
The resulting law, known as the Leahy-McConnell
Amendment, incorporated themes from the Sarbanes-
Oxley Act dedicated to combating corruption and
improving transparency and from a series of audits
undertaken by the investigative arm of Congress—the
General Accounting Office (GAO).

The Leahy-McConnell Amendment requires the U.S.
Secretary of the Treasury to report to Congress on
progress at the MDBs toward achieving a set of specific
transparency and accountability goals, including
whistleblower protection, by June 2005. Meeting these
goals will create powerful tools for advancing the rule of
law and meaningful development around the world.

In recent years, the world has increasingly embraced
whistleblower protection. In late 2003, the United
Nations Convention Against Corruption was signed in

Mexico. It establishes a detailed list of measures that
are expected to set the minimum anti-corruption global
standard, including whistleblower protection. GAP
also co-authored a model law for the Organization of
American States (OAS) to implement whistleblower
provisions in the Inter-American Convention Against
Corruption.

The mandate in Leahy-McConnell is either an
opportunity or a threat, depending on the policies adopted
by the MDBs. While whistleblower protection laws are
increasingly popular, early largely symbolic versions
actually discouraged potential whistleblowers from
stepping forward. Employees risked retaliation thinking
they had genuine protection, when in fact their careers
were over. These early “Trojan horse” whistleblower laws
usually resulted in a legal forum endorsing the retaliation,
leaving the careers of reprisal victims worse off than if
there had been no whistleblower protection law.



Key Findings

The World Bank generally leads the MDBs in setting best practice standards. It is therefore not surprising that, in most
respects, the World Bank has the best set of whistleblower polices among the MDBs that GAP studied. Highlights of
the positive and negative findings are summarized below.

Strengths:

e  The ban on harassment comprehensively protects employees who decide to speak out about fraud or corruption.
The anti-harassment protection extends to any good faith communication that is made to management. The Bank
policy even extends this protection to employees who are threatened with retaliation. The World Bank is the only
MDB that provides this complete coverage.

e  The modern realistic legal burdens of proof are modeled after the U.S. Whistleblower Protection Act, which give
employees a fair chance to defend their rights.

e The Bank substantially protects the confidentiality of employees who make disclosures. The ombudsman’s
rules make all communications confidential except in extreme circumstances. The external hotline is run by a
contractor, provides for anonymous allegations from interested parties and is not limited to employees.

e The Bank offers an emergency transfer preference for employees who win reprisal cases.

e  There is an ambitious ombudsman or mediation system. The Bank has reduced the fear factor in proceeding with
both no fault and adversarial options.

Challenges:

e  Whistleblowers are prohibited from disclosing information regarding fraud or corruption to outside parties. This
policy prevents the public from learning about corruption or fraud issues and leaves the response solely to the
Bank. One of the fundamental purposes of whistleblower policies is to expose internal wrongdoing publicly and
ensure that the institution’s response is also subject to public scrutiny.

e  There is an ethical ban on disclosures of information that might somehow harm the Bank.

e There is no provision that gives employees the fundamental right to refrain from violating the law. In other
words, the Bank lacks an express policy requiring employees or others to obey local or international law. The
World Bank appears to go out of its way to avoid any reference to obeying national or international laws. This
is important because a whistleblower needs protection from retaliation for making a good faith determination to
refuse to disobey the law—even if it is later determined that no law would have been broken.

e The policy protections are limited to staff retaliation against staff for internal Bank conduct. Employees of loan
recipients who question the misspending by their employer have no protection even if the money is spent to
violate funding terms or to undercut the Bank’s official mission.

e Bank policy disenfranchises whistleblowers from participating in the follow-through efforts to resolve their
allegations, not even allowing them to comment on draft reports.

e  Bank policy fails to provide an adjudication forum for the whistleblower that is free of institutional self-interest.
There is no third party review or appeal to an outside court available to Bank staff. This institutionalizes structural
con ict of interest. The Bank’s president controls the administrative due process system. All seven members of
the Administrative Tribunal are selected from a list provided by the Bank president.

(Endnotes)

! This figure is comprised of a three-year average of lending by the International Bank of Reconstruction and Development and the International
Development Association of the World Bank Group.

2 Reuters, “World Bank Corruption May Top $100 Billion.” May 13, 2004.

* When GAP met with the Department of Institutional Integrity (INT) unit in March of 2004, INT staff noted that the Bank was considering
modifying its burden of proof standards.

4 General Accounting Office, “World Bank: Status of Grievance Reform” [hereinafter GAP: World Bank Grievance Process]. May 1999; GAP,
“World Bank Management Controls Stronger, but Challenges in Fighting Corruption Remain” [hereinafter GAPGAO: WBG Management
Controls]. April 2000; and GAP, “World Bank Group: Important Steps Taken on Internal Control but Additional Assessments Should Be Made”
[hereinafter GAO: WBG Internal Control]. June 2003.



GAP’s Twenty-Four-Point Checklist

Review of the track record for whistleblower protection laws over the last twenty-seven years has revealed patterns
of flaws that repeatedly have rendered free speech rights ineffective. Those lessons are a baseline to measure MDB

compliance with the Leahy-McConnell standards for a credible program to protect whistleblowers.

An institution that adopts whistleblower provisions has a choice: make the provisions binding and effective or weak
and illusory. The checklist of twenty-four requirements below reflects the difference between the two. The checklist
is used to assess the status of current MDB whistleblower systems, defining the improvements necessary to comply
with the Leahy-McConnell standards. All twenty-four of these minimum standards already exist in various employee

protection statutes except for the last one, which measures institutional leadership.

World Bank Report Card

#1 “No Loopholes” Context for Free Speech Rights ? ?
#2 “No Loopholes” Subject Matter for Free Speech Rights F ?
#3 Duty to Disclose lllegality F ? ?
#4 Right to Refuse Violating the Law F F
#5 Protection Against Spillover Retaliation F F F
#6 “No Loopholes” Protection for All Citizens With F F

Disclosures Relevant to the Public Service Mission
#1 Reliable Anonymity Protection F F F
#8 Protection Against Unconventional Harassment F F F F
#9  Shielding Whistleblower Rights From Gag Orders O
#10 Providing Essential Support Services for Paper Rights ("ol ol ol o
#11 Right to a Genuine Day in Court ?
#12 Option for Alternative Dispute Resolution With an F F
Independent Party of Mutual Consent

#13 Waiving Immunity From National Courts F
#14 Realistic Legal Standards to Prove Violation of Rights F é é
#15 Realistic Time Frame to Act on Rights F F F
#16 “No Loopholes” Compensation F é
#17 Interim Relief F F
#18 Coverage for Attorney Fees F F
#19 Transfer Option F F F
#20 Personal Accountability for Reprisals F iﬁ
#21 Credible Internal Corrective Action Process F F
#22 Outside Oversight and Participation in Reform F F
#23 Enfranchising Whistleblowers to Participate in Follow-Up F F
#24 Committed Institutional Leadership F F




